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IN THE 


United States Court of Appeals 

foe the District of Columbia. 

April Term, 1942. 

No. 8275. 

JOHN ALBERT WARD, Appellant , 

v. 

FRANK A. CARDILLO, Deputy Commissioner, District 
of Columbia Compensation District, and THE TRAV¬ 
ELERS INSURANCE COMPANY, and LESTER A. 
ELLIOTT, JR., T/A ELLIOTT MOTOR LINES), 
Appellees. 

Appeal From the District Court of the United States fo|r 

the District of Columbia. 

BRIEF AND APPENDIX ON BEHALF OF APPELLEE 


COUNTER STATEMENT OF CASE. 

This case arises out of a compensation order filed Jan¬ 
uary 7th, 1942, by the appellee Frank A. Cardillo, Depuiy 
Commissioner, District of Columbia Compensation Dis¬ 
trict, United States Employees’ Compensation Commis¬ 
sion, in which the Deputy Commissioner rejected the claim 
for compensation filed under the District of Columbia 
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Workmen’s Compensation Law by the appellant, John Al¬ 
bert Ward, for disability resulting from an injury Ward 
sustained on April 5th, 1941, while walking from his home 
to board a truck and to be transported a distance of thirty- 
eight miles, (Appellant’s App. 7) to his place of employ¬ 
ment, under an arrangement whereby the employer, one of 
the appellees, Lester A. Elliott, Jr., had agreed to furnish 
transportation to the said Ward to and from work. When 
the said Ward was still twenty-five or thirty feet from the 
truck (Appellant’s App. 11, 19), Ward was struck by an¬ 
other automobile. The Deputy Commissioner rejected 
Ward’s claim upon the finding “That the transportation of 
the claimant by the employer had not begun and that the 
employment, therefore, had not commenced, when he was 
struck by an automobile; that the injury did not arise out 
of and in the course of the employment.” (Appellant’s 
App. 2). 

The appellant instituted a proceeding for judicial review 
in the District Court of the United States for the District 
of Columbia, seeking to have that Court review and set 
aside as not in accordance with law, said compensation 
order issued by Deputy Commissioner Cardillo on January 
7th, 1942. Separate motions to dismiss the original com¬ 
plaint were filed on behalf of the Deputy Commissioner and 
on behalf of the employer, Lester A. Elliott, Jr., and his in¬ 
surance carrier, The Travelers Insurance Company, (Ap¬ 
pellees’ App. 2) which motions came on for hearing be¬ 
fore Mr. Justice Jennings Bailey, who, by order dated 
March 30th, 1942, dismissed the complaint. It is from this 
order that the present appeal has been taken. 

STATUTE INVOLVED. 

The Act of May 17th, 1928 (45 Stat. 600, Chapter 612, 
sec. 1; D. C. Code 1929, Title 19, Chapter 2, sec. 11) which 
provides as follows: 

“The term ‘injury’ means accidental injury or death 
arising out of and in the course of the employ¬ 
ment * # 
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QUESTION INVOLVED. 

The question for determination of this Court appears to 
be whether the Deputy Commissioner properly found from 
the evidence that Ward’s injury did not arise out of anc. 
in the course of the employment. 

SUMMARY OF ARGUMENT. 

1. The findings of fact of the Deputy Commissioner, when 
supported by evidence, are final and conclusive. A review 
of the testimony taken before the Deputy Commissioner 
shows that the findings of the Deputy Commissioner are; 
supported by evidence. 

2. The Deputy Commissioner properly found from the 
evidence that the injury did not come within the purview 
of the District of Columbia Compensation Act of May 17th, 
1928, because: 

(a) The transportation of the claimant by the employer 
had not begun at the time of the injury and that the em¬ 
ployment, therefore, had not commenced, when he was 
struck by the automobile. 

(b) The injury did not arise out of and in the course of 
the employment. 


ARGUMENT. 

I. 

The Findings of the Deputy Commissioner, Supported by 
Evidence, Are Final and Conclusive. 

The United States Supreme Court has on several oc¬ 
casions held that the findings of fact of the Deputy Com¬ 
missioner, when supported by evidence, are final and con¬ 
clusive. In the case of Crowell v. Betts on, 285 U. S. 22, 
the Court said that the Compensation Act contemplated 
this, and 
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“to hold otherwise would be to defeat the obvious pur¬ 
pose of the legislation to furnish a prompt, continuous, 
expert, and inexpensive method for dealing with a class 
of questions of fact which are particularly suited to 
examination and determination by an administrative 
agency specially assigned to the task * * * the efficacy 
of the plan depends upon the finality of the determina¬ 
tion of fact with respect to the circumstances, nature, 
extent, and consequences of the employee’s injuries 
and the amount of compensation that should be 
awarded.” 

The Supreme Court has reasserted the finality and con¬ 
clusiveness of the findings of the Deputy Commissioner on 
each occasion when that question was before it. In South 
Chicago Coal and Dock Co. v. Harry W. Bassett, Deputy 
Commissioner, 309 U. S. 251, the Court held that a finding 
by the Deputy Commissioner that the employee vras not a 
member of the crew when supported by evidence was final 
and conclusive. In Del Vecchio v. Bowers, 296 U. S. 280, 
the same decision was made with reference to a finding 
upon the question wdiether the employee committed suicide. 
In Voehl v. Indemnity Insurance Company, 288 U. S. 162, 
77 L. ed. 676, the same decision was made with reference to 
a finding that the injury arose out of and in the course of 
the employment. In L’Hote v. Crowell, 286 U. S. 528, the 
same decision was made with reference to a finding of de¬ 
pendency. In the recent case of Parker v. Motor Boat Sales 
Co., Inc., decided on December 8, 1941, 314 TJ. S. , 62 S. 
Ct. S., 221, the Supreme Court stated that the Deputy Com¬ 
missioner found from the evidence that the injury arose in 
the course of the employment and that the finding should 
have been affirmed by the lower Court. 

A review of the testimony taken before the Deputy Com¬ 
missioner shows that the findings of the Deputy Commis¬ 
sioner are supported by evidence and, therefore, are final 
and conclusive. 
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n. 

The Deputy Commissioner Properly Found From the Evi¬ 
dence That the Injury Did Not Arise Out of and in the 
Course of the Employment. 

(a) Transportation of Claimant by Employer Had Not 
Begun and Employment, Therefore, Had Not Begun. 

The Deputy Commissioner, from the testimony given at 
the compensation hearing, concluded and found that the 
transportation of the claimant had not begun and that the 
employment, therefore, had not commenced when the em¬ 
ployee was struck by an automobile, for which reasons the 
Deputy Commissioner further found that the injury did not 
arise out of and in the course of the employment (Appel¬ 
lant’s App. 2). All of the testimony taken at the hearing 
shows that transportation had not begun. Ward never did 
board the truck, but, according to his statement and the 
statement of the driver of the truck, Ward was still twenty- 
five or thirty feet from the truck when struck by another 
automobile (Appellant’s App. 11,19). 

Under the law of negligence, had Ward intended to take 
a streetcar or motor bus, he would under no authorities be 
deemed to have been a passenger, because his transporta¬ 
tion had not started. The basis of the liability of common 
carriers is negligence, whereas liability under compensation 
law is imposed irrespective of negligence. But we are not 


now dealing with the basis of liability. The question is only 
whether or not the transportation had begun. If not, Ward 
had not become a passenger, and under the law of negli¬ 
gence or under compensation law, he cannot recover. The 
hazard to which he exposed himself was not one incident to 
the transportation. 


Transportation would only begin when Ward had acj 
tually gotten onto the truck. If transportation begins bej 
fore a person has actually entered a vehicle, when, then, in 
point of time and distance, does transportation begin? 
Might it begin when the prospective passenger is a hundred 
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yards or even a mile away from the vehicle? Or might it 
begin five minutes or an hour before the vehicle has even 
arrived? There seems to be no logical reason to hold that 
transportation begins with any time or place except when 
the vehicle has been or is actually being boarded. 

Of course, there are some cases involving common car¬ 
riers where prospective passengers are standing on plat¬ 
forms provided and maintained by the common carrier for 
the use of its passngers, and the carrier is held liable for 
injury sustained by a passenger by reason of the negligent 
construction or maintenance of such platform. In this case 
no such circumstances existed. 

But the appellant claims that it was necessary for him to 
incur a certain hazard in crossing the road to board the 
truck. There is no testimony to show just how hazardous 
it was to cross this country road, located thirty-eight miles 
from the city. Naturally some hazard existed when Ward 
left his kitchen and came out the front door and cut diag¬ 
onally across his yard and walked along the edge of the 
road (Appellant’s App. 12, 13), but neither the house, the 
yard nor the road were under the control of the employer 
nor provided by him. 

We are sure that this Honorable Court is well familiar 
with the general rule, that ordinarily injuries sustained by 
a person while coming to or going from his place of employ¬ 
ment do not arise out of or in the course of the employment. 
In cases vrhere the employee as a part of his contract of hire 
is furnished transportation, the Courts have extended their 
former interpretation of the scope of the various Compen¬ 
sation Acts and have held that injuries sustained during 
such transportation are compensable. So it now appears 
that employment begins when the employee has either en¬ 
tered the industrial premises or has boarded the means of 
transportation furnished him. Had transportation not been 
furnished Ward and had he left his house to board a motor 
bus, there would have been no liability on the part of the 
carrier or the employer had Ward fallen down his front 


7 


steps or in his yard or had he been collided with by some 
vehicle on the road prior to the time he boarded such motor 
bus. Likewise, had transportation not been furnished 
Ward, it would have been necessary for him to use his own 
automobile or to take a motor bus, as he did before trans¬ 
portation was furnished him (Appellant’s App. 4), in either 
of which events there would undoubtedly be incurred cer¬ 
tain hazards of the road. If injury were sustained on such 
a trip Ward could not recover compensation. Even in cross¬ 
ing the busy streets of Washington to get to his industrial 
premises in coming to work, any injury sustained would 
not be compensable, although he would not have been in the 
city at all, or subjected to such hazards of the streets, ex¬ 
cept for the fact that he was coming to work. 

The liability on the part of an employer to pay compensa¬ 
tion to an employee injured in the course of transportation 
furnished the employee is limited by the terms of the con¬ 
tract. In the present case, the employer had trucks which 
passed regularly in front of the employee’s house, both 
while the truck was being taken to the industrial premises 
in the morning and was being returned at night. The con¬ 
tract was to allow the employee to board one of the trucks 
each morning on his way into town and to ride on one of the 
trucks when it was being taken down into Virginia for the 
night. Nothing more was contemplated by the arrange¬ 
ment. The employer stated (Appellant’s App. 16) that the 
time that appellant boarded the truck was the time that he 
started to work. Of course, the Deputy Commissioner evi¬ 
dently believed this testimony and, therefore, held that the 
injury did not arise out of or in the course of the employ¬ 
ment. because the employment was not to begin until Ward 
had actually boarded the truck. At the time of the injury, 
the employee had not yet placed himself under the direc¬ 
tion and control of the employer. In other words, the em¬ 
ployee was still separated from his employment. In Spe¬ 
cial Bulletin Number 177 of the Department of Labor of 
the State of New York at page 73 appears the following: 


“A quarrying corporation transported its employees 
in covered busses to and fro between their homes and 
its quarries. Upon an evening a bus stopped in front 
of an employee’s home on the opposite side of the road. 
The employee dismounted out of the rear end and 
stepped away two or three feet toward his home. An 
automobile traveling in direction opposite to the bus 
killed him. The carrier contended that he was out of 
the bus and therefore separated from his employment 
when struck. The Appellate Division reversed an 
award to his widow and five of his eleven children and 
dismissed their claim on the ground that the accident 
did not arise out of and in the course of the employ¬ 
ment. The Court of Appeals affirmed the reversal and 
dismissal. The decisions were without opinion: Kos- 
tyum v. Sheldon Slate Co., 234 App. Div. 643: 259 N. Y. 
Rep. 515.” 

On page 16 of appellant’s brief, it is contended that the 
decision in Kostyum v. Sheldon Slate Co . “has been wTiittled 
away by written opinion”, and in an attempt to demon¬ 
strate this, a very small portion, without any of the facts, 
is quoted from the opinion in the case of Sihler v. Lincoln 
Alliance Bank , 255 App. Div. 415; 8 N. Y. S. (2d) 139. From 
the quoted portion, it will be seen, and appellant has un¬ 
derscored the w’ords, that in that case there w*as a “special 
arrangement”. This special arrangement concerning the 
transportation became a part of the contract between the 
employer and the employee and, as will be seen, the terms 
of the contract were entirely differnt from the contract 
either in Kostyum v. Sheldon Slate Co., supra, or in the 
present case. 

When the Court of Appeals of New York finally decided 
the case of Sihler v. Lincoln Alliance Bank, 280 N. Y. 173, 
the facts were set forth in the opinion as follows: Claimant 
w T as employed as a painter and usually worked eight hours 
a day. “On the day of the accident, he was requested by 
the foreman, an employee of the same employer, to stay 
overtime until 12:00 midnight to finish the office upon which 
he was working. He consented to stay until after the last 
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bus upon which he could reach his home that night had left, 
upon consideration that the foreman would take him home. 
The foreman said ‘he would see that I got home safe’ 
The foreman stopped across the street from the claimant’s 
house and the employee got out and in crossing to the side 
of the road where his home was located, was struck by an¬ 
other automobile and injured. The Industrial Board 
awarded compensation. The Appellate Division reversed 
the award, but the Court of Appeals sustained the award, 
saying: 

“The respondent employer relies on matter of Kos- 
tyum v. Sheldon Slate Co. (234 App. Div. 643; 259 N. Y. 
515). In that case the employe had descended from a 
truck regularly used in transporting employes to and 
from work. The truck stopped opposite claimant’s 
home and claimant was injured after leaving the truck 
and while crossing the street to his home. No recovery 
was allowed. The only distinction between that case 
and the case at bar is to be found in the fact that in that 
case the truck was regularly used to transport employes 
to and from their work, while in the case at bar there 
was a specific arrangement to take the employe to his 
home if he would continue to work until midnight. In 
the Kostyum case the record discloses that the em¬ 
ployer furnished a truck to carry the employes to and 
from work; that it passed over a fixed route, picking 
up the men at stated places, and when it passed the 
home of an employee on the route it let the employee 
off near his home. The distinction between the two 
cases is narrow, but in view of the liberal interpreta¬ 
tion given to the Workmen’s Compensation Law (Cons. 
Laws Ch. 67) in favor of an employe it seems to us 
that this court is not precluded by its decision in the 
Kostyum case from reversing the determination of the 
Appellate Division in the case before us and reinstat¬ 
ing the award. In the instant case the agreement of the 
employer to transport the claimant to his home was 
unfulfilled by the employer when the claimant was re¬ 
quired to alight from the automobile at a point in the 
highway on the opposite side of the street from his 
home, from which point he was required to cross the 
street in order to reach his home. The special agree- 



ment existing in this case distinguishes the decision in 
the Kostyum case and it is not controlling for the rea¬ 
son that in that case there was no agreement which pro¬ 
vided for transportation of the employee to- his home, 
i a point other than that at which the employe was ob¬ 

liged to alight from the automobile.” 

In the present case there was no special arrangement and 
no agreement by the employer that “he would see that I 
got home safe”. On the other hand, the transportation 
was a regular transportation such as described in Kostyum 
v. Sheldon Slate Co. This is a very important distinction. 
In most of the cases referred to by counsel for appellant, 
i it appears that there were special arrangements or special 
missions, or that the claimant came within the category of 
traveling salesmen and the like. This Honorable Court is 
i well familiar with the rule that traveling salesmen gener¬ 
ally are covered by the Compensation Act from the time 
i they leave their home in the morning until the time they 
enter it at night; that similarly, when an employee leaves 
i his home on a special mission for his employer, he is cov¬ 
ered by the Compensation Act until he has again returned 
to his home; and that where a special arrangement has been 
made, by the contract of employment, the employee is cov- 
i ered by the Compensation Act during the time of actual em¬ 
ployment as contemplated by such contract. In this case, 
as above stated, the Deputy Commissioner found, upon the 
testimony given at the hearing, that the contract of em¬ 
ployment was that the employment should begin when the 
employee had actually boarded the truck. The employee 
stated that his employment began at 7:00 A. M. while he 
was sitting in his kitchen, waiting for the truck (Appel¬ 
lant’s App. 9), while the Deputy Commissioner upon the 
evidence found this was not so. How could he have found 
otherwise? Had the plaster from the ceiling in the kitchen 
, fallen upon the claimant and injured him in his own home, 
38 miles from Washington, while he was waiting for the 
truck, is it possible that the District of Columbia Compen- 
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satiori Act should cover the occurrence, even though the 
truck on that particular day might not have arrived for an 
hour? After all, would it not be more logical to say that 
the Act applied at the moment, under the contract, that the 
employment began, and when the employee had put him¬ 
self under the protection and direction of the employer, 
which could only be when the employee had actually entered 
the industrial premises, or in the case where transporta¬ 
tion is furnished, when the employee had actually boarded 
the truck and the transportation had begun. 

This contract theory has been recognized as the yard¬ 
stick in many jurisdictions other than New York. In State 
Highway v. Saylor, 252 Ky. 743; 68 S. W. (2d) 26, the em¬ 
ployee was being transferred to his home in the evenings 
by the employer and was injured after alighting from the 
truck and by another automobile. The Court said: 

“The question naturally addresses itself, in view of 
the facts of this case, as to when the relationship of 
master and servant, or employer and employee, was 
terminated on the occasion we are considering. 

“It appears to us that this relationship could he ex¬ 
tended no farther, and no longer, than the contract of 
defendant and plaintiff with reference to transporta¬ 
tion continued. 

“ It is only by virtue of this contract that the liability 
of defendant is extended beyond the general rule, and 
that therefore upon the performance of its contract by 
the defendant, it appears that the plaintiff was then 
relegated to the general rule as to employees going to 
and returning from work. With this view of the case, 
the question presents itself as to when the obligation 
of defendant to plaintiff growing out of said transpor¬ 
tation was completed. 

“It is our view of the case that the same was com¬ 
pleted and that the relationship of master and servant 
was severed, when, at the instance of the plaintiff him¬ 
self, he was deposited safely from said truck upon the 
right-hand side of the road at the point designated bv 
him and nearly opposite his place of residence. # • 
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“Reverting to the question as to when relationship 
of master and servant was terminated in this case, 
suppose the truck from which he had alighted had been 
gone from the place of acciddent, say, five minutes? 
Would the defendant be liable for this injury and would 
the relationship of master and servant have continued 
under these circumstances? We think the answer for 
this should be, ‘No’. The very difficulty of fixing the 
time as to -when the relationship of employer and em¬ 
ployee was severed on this occasion makes us more 
strongly of the opinion that the true termination of 
same was when the plaintiff alighted from said truck 
and thereby severed his connection with defendant for 
said dav. Certainly is this true, unless it can be said 
i that defendant’s foreman permitted plaintiff to alight 
at a time and place where the danger to plaintiff was in 
excess of, or exceeded, the danger incident to being on 
said highway. We do not think this is the case.” 

The writers of textbooks on compensation law consider 
that in these transportation cases an employee is not cov¬ 
ered by a compensation act until he has actually boarded 
: the vehicle. In DeCamp v. Youngstown Ry. Co., 144 N. E. 
128; 110 Ohio State 376, appears the following: 

“Boyd on Workmen’s Compensation, Sec. 486, states 
the rule as follows: 

“ ‘In cases where the employer contracts to carry 
the servant to and from his work, the employment 
within the compensation statutes is generally held to 
begin when the workman enters the train to go to the 
place of work.’ 

“This rule is sustained by the following leading 
authorities: 

“Kowalek v. New York Consolidated Ry. Co., 190 
App. Div. 160,179 N. Y. Supp. 637; 

Littler v. Geo. A. Fuller Co., 223 N. Y. 369,119 N. E. 
* 

“In re Donovan, 217 Mass. 76, 104 N. E. 431, Ann . 
Cas. 1915 C, 778; 

“Wabash Ry. Co. v. Industrial Commission, 294 Ill. 
119, 128 N. E/290; 

“In re Stacey, 225 Mass. 174,114 N. E. 206; 
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“Central Construction Corp. v. Harrison, 137 McL 
256, 112 Atl. 627; 

“Cudahy Packing Co. of Nebraska v. Indus. Comm., 
60 Utah 161, 207 Pac. 148”; 

Speaking of the liability to pay compensation in cases 
where as a concomitant of the contract of hire, the em¬ 
ployer obligates himself to transport the employee to and 
from the scene of his work, the Court in the case of Bade 
v. Cochran d Franklin, La. App., 196 So. 401 (1940), con¬ 
cluded that: 

“ * * • the services of the laborer begin when he boards 
the means of conveyance to his work and end when he 
alights therefrom on the return trip. Mahaffey v. Mill 
Creek Lumber Co., et al., La. App. 147 So. 834; Keyhea 
v. Wood ward-Walker Lumber Co., Inc., La. App. 147 
So. 830; Williams, et al., v. O. K. Construction Co., La. 
App. 151 So. 784; Fowler, et al., v. Louisiana Highway 
Commission, La. App. 160 So. 813; Prevost v. Gheems 
Realty Company, 151 La. 508, 92 So. 38.” 

In Campagna v. Ziskind, 135 A. 124; 387 Pa. 403, it was 
said: 

“So also when, to secure a service and as a part of 
the consideration, it is agreed that transportation shall 
be supplied to or from the place of work, the right to 
compensation is fixed by the beginning of the journey 
to such point, or the ending of it upon return. Cymbor 
v. Binder Coal Co., 285 Pa. 440, 132 A. 363; Dunn v. 
Trego, 279 Pa. 518, 124 A. 174; Knorr v. C. R. R. of 
N. J., 268 Pa. 172, 110 A. 797.” 

In Littler v. George A. Fuller Company, 223 N. Y. 369, 
119 N. E. 554, the Court stated that the days work began 
when the employee entered the automobile truck in the 
morning, and ended when he left it in the evening. 

Likewise, in Fowler v. Louisiana Highway Commission, 
La. App., 160 So. 813, the Court stated as follows: 
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“It has been frequently held that where transporta¬ 
tion to and from work is a concomitant of the contract 
of hiring, that employment begins and ends with the 
beginning and ending of the transportation, and in¬ 
juries sustained during this period are compensable. 
Mahaffey v. Mil] Creek Lbr. Co. (La. App.) 147 So. 
834; Keyhea v. Woodward-Walker Lbr. Co. (La. App.) 
147 So. S30, 831; Williams v. 0. K. Construction Co. 
(La. App.) 151 So. 784; Thompson v. Bradford Motor 
Freight Line (La. App.) 148 So. 79; Bass v. Shreve- 
port-Eldorado Pipe Line Co., 4 La. App. 107 * * 

“In the present case, deceased had not even boarded 
the vehicle in which he was going to ride to his work. 
* * * It would require a stretching of the law beyond 
“the limit” to hold, in view of these and other estab¬ 
lished facts in the case, that deceased’s employment 
began when he approached the roadside to board de¬ 
fendant’s truck en route to Tensas parish.” 

“While the manifest tendency of the courts, and 
justifiably so, is to interpret and apply the provisions 
of the Workmen’s Compensation Law most liberally, 
yet there must be a limit to the cases to which its pro¬ 
visions are applicable” (citing numerous cases). 

The Court stated in Dcllepiavi v. Industrial Acc. Comm., 
211 Cal. 430; 2.95 P. 826, as follows: 

“It follows therefore that any injury sustained by 
the employee before the period of transportation has 
commenced, or after it has ended and before the em¬ 
ployee has reached the employer’s premises, would 
not be an injury arising out of or in the course of his 
employment.” 

It is not felt necessary to unduly lengthen this brief by 
quoting from all of the numerous decisions which sustain 
the Deputy Commissioner’s finding in this case, that be¬ 
cause neither the transportation nor the employment had 
begun, the injury did not arise out of and in the course of 
the employment. However, the great weight of authority is 
to the effect that the employee, under such circumstances as 
exist in this case, must have already entered the vehicle 
before transportation is considered to have begun. 
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(b) Authorities Relied on by Appellant 

In reading over the various decisions relied upon by the 
appellant, we find that only one or two of them are in point, 
and favorable to the appellant’s contention. It is admitted 
that there are a few cases, greatly in minority in number, 
which hold otherwise than the great weight of authority. 

Among the forty cases to which the appellant has re¬ 
ferred, there are many to the effect that compensation was 
payable because the employe was already in the vehicle 
and the transportation had actually begun. The appellees 
do not contend that compensation is not payable where an 
employee is injured while being actually transported by 
the employer within the terms of the contract. 

Many of the other cases cited by the appellant involve 
special missions. We agree the law is well settled that one 
engaged on a special mission for his employer is covered by 
compensation, practically wherever and whenever he may 
be on such a special mission, whether walking or riding 
and whether using his own means of transportation or that 
furnished to him by his employer. 

We furthermore have no quarrel with the cases referred 
to by appellant which involve a special contract. In fact, 
it is our own contention that if the injury occurs within the 
time and at the place contemplated by the contract, com¬ 
pensation is allowable. 

There is still another line of cases referred to by ap¬ 
pellant, that is, those cases involving salesmen, insurance 
collectors or solicitors and the like. These cases are not 
at all in point and throw no light upon the question involved 
in this case. For instance, in Proctor v. Hoage, 65 App. 
D. C. 153; 81 Fed. (2d) 555, the employee, an insurance 
agent, had been ordered to go home to do some special 
work, and was injured while walking from one conveyance 
to another, neither of which were provided by the employer. 

In Voehl v. Indemnity Insurance Co., 288 U. S. 162; 77 
L. ed. 676, the employee had no fixed place of business, but 
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was an outside worker, subject to call twenty-four hours a 
day, and using his own automobile in his employer’s busi¬ 
ness. 

In Cymbor v. Binder Coal Co., 285 Pa. 440; 132 A. 363, 
the employee was on a special mission going from his home 
to his industrial premises in order to turn on a pump, and 
naturally was covered by compensation while on the special 
mission. 

In Cole v. U. S. Fidelity and Guaranty Co., La. App., 6 So. 
(2d) 192, cited by the appellant, the employee immediately 
upon alighting from the truck and “before having time to 
make an effort to move from the truck” was injured when 
he and the rear end of the truck were both struck or side- 
swiped by another automobile. In this case the Court con¬ 
sidered that the transportation had not yet ended, and we 
think correctly so decided. Naturally, transportation be¬ 
gins -when an employee is in the very act of climbing into 
the conveyance, and ends only after he has climbed out of it 
and has disassociated himself from it. This does not mean, 
however, that transportation has begun when a person is 
still thirty feet or a hundred feet from the vehicle. 

We do not desire to burden the Court with a criticism of 
all of the decisions relied on by the appellant. But out of all 
the cases mentioned by the appellant, it will be found that 
only one or two are relevant and favorable to the appellant’s 
contention in the present case, and as we have previously 
noted, these one or two decisions are in the minority and 
greatly opposed to the weight of authority. 
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CONCLUSION. 

It is respectfully submitted that the findings of fact of 
the Deputy Commissioner are supported by the evidence 
and are, therefore, final and conclusive; that the transpor¬ 
tation of the claimant by the employer had not begun at the 
time of the injury, and that neither had the employment be¬ 
gun when claimant was struck by the automobile; and that, 
therefore, the injury did not arise out of and in the course 
of the employment, for which reasons it appears that the 
judgment of the District Court should be affirmed. 

Respectfully submitted, 

Edward M. Curran, 

United States Attorney, 

Bernard J. Long, 

Assistant United States Attorney, 
Attorneys for Appellee 
Frank A. Cardillo. 

Edwin A. Swingle, 

Ernest A. Swingle, 

Attorneys for Appellees 

The Travelers Insurance Company 

and Lester A. Elliott, Jr. 

Ward E. Boote, 

Chief Counsel, 

United States Employ ees > 

Compensation Commission. 



















INDEX TO APPENDIX 


SUBJECT INDEX 

Page 


Motion of Appellee Frank A. Cardillo to Dismiss Com¬ 
plaint . 1 

Motion of Appellees Travelers Insurance Company and 
Lester A. Elliott to Dismiss Complaint. 2 





APPENDIX 


11 Motion of Appellee Frank A. Cardillo to 

Dismiss Complaint 

Now comes the defendant, Frank A. Cardillo, Deputy 
Commissioner, United States Employees’ Compensation 
Commission, by his attorneys, and moves this Honorable 
Court to dismiss the bill of complaint filed herein for the 
following reasons: 

1. That the complaint herein does not state a cause of ac¬ 
tion and does not entitle the plaintiff to any relief in law 
or equity nor does said bill state a claim against defendants 
upon which relief can be granted. 

2. That it appears from the complaint, including the tran¬ 
script of testimony, which has been made a part of said com¬ 
plaint by stipulation between the parties, that the compen¬ 
sation order filed by the deputy commissioner on January 
7,1942, complained of in the complaint, is in all respects in 
accordance with law. 

3. For such other good and sufficient reasons as may be 
shown. 

EDWARD M. CURRAN, 

United States Attorney . 

BERNARD J. LONG, 

Assistant United States Attorney, 
Attorneys for Defendant Cardillo. 
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9 Motion of Appellees Travelers Insurance Company 
and Lester A. Elliott to Dismiss Complaint . 

Now come the defendants Lester A. Elliott, Jr. and the 
Travelers Insurance Company and move this Honorable 
Court to dismiss the Complaint hereinbefore filed herein 
for the following reasons: 

1. The Complaint fails to state a claim against the defen¬ 
dants or either of them upon which relief can be granted. 

2. It appears from the Complaint and the exhibits, includ¬ 
ing the transcript of testimony taken at the hearing before 
Deputy Commissioner Cardillo on December 17, 1941, and 
made a part thereof by stipulation, that the Findings of Fact 
of the Deputy Commissioner in the Compensation Order of 
rejection of claim filed by the Deputy Commissioner on Jan¬ 
uary 7,1942, are supported by evidence and said Compensa¬ 
tion Order is in all respects with law. 

3. For such other good and sufficient reasons as may be 
shown. 

SWINGLE AND SWINGLE, 

By ERNEST A. SWINGLE, 
Attorneys for Defendants 
Lester A. Elliott, Jr. and 
Travelers Insurance Company. 




